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CHAPTER 4
ESTABLISHING AND MAINTAINING
ADMINISTRATIVE RECORDS

4-1. Scope.

a. This chapter presents the procedures for establishing and maintaining Administrative
Records IAW CERCLA for all FUDS HTRW and MMR projects.

b. The Administrative Record, established under section 113 (k) of CERCLA, serves two
primary purposes. First, the Record contains those documents which form the basis for selection
of a response action and, under section 113 (j), judicial review of any issue concerning the
adequacy of any response action is limited to the Record. Second, section 113 (k) requires that
the Administrative Record act as a vehicle for public participation in selecting a response action.
The procedures discussed in this chapter were developed to ensure that USACE Administrative
Records meet these twin purposes.

c. The procedures presented in this chapter apply to all HQUSACE elements and all
USACE Commands having responsibility for establishing and maintaining Administrative
Records for HTRW response actions and MMR actions at FUDS projects. These procedures
apply to PRP projects only in those rare instances when, based on a formal PRP agreement,
USACE serves as the lead for execution of the response actions and agrees to maintain the
Administrative Record. In such instances, the PM will work closely with the Office of Counsel
to ensure that no project documentation that is subject to a legal privilege due to potential
litigation is inappropriately released. (Further information on this topic will be published at a
later date in the proposed ER 200-3-1.)

4-2. Definition of Administrative Record.

a. The Administrative Record is the body of documents that "forms the basis" for the
selection of a particular response at the FUDS project. Documents which are included are
relevant documents that were relied upon in selecting the response action, as well as relevant
documents that were considered but ultimately rejected (i.e., documents "considered or relied
on") (see appendices I, J, and K for particulars relating to Administrative Record documentation
requirements).

b. This guidance uses the phrase "considered or relied on" in discussing which documents
should be included in the Administrative Record to indicate that it is USACE’s general policy to
be inclusive with respect to including documents in the Administrative Record. However, drafts
or internal documents are generally not included in the Administrative Record except in specific
circumstances (see paragraph 4-10).

c. The following principles will be applied in establishing Administrative Records:
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(1) The Record will be compiled as documents relating to the selection of the response
action are generated or received by the Army.

(2) The Record will include documents that form the basis for the decision, whether or not
they support the response selection.

(3) The Record will be a contemporaneous explanation of the basis for the selection of a
response action.

d. With each type of document, apply the question, "Will this document be relied upon in
selecting the response action?" Many documents that comprise the permanent Project File are
support or housekeeping documents that are necessary, but do not contribute to the decision-
making process. Documents such as correspondence and work and safety plans may contain
information that would be appropriate to include. Some documents contain privileged
government information, such as procurement negotiation memorandums or cost reports, or have
a legal privilege, making it inappropriate to release them to the public.

e. The effort to establish adequate Administrative Records encompasses a vast array of
people, including records managers, PMs, lawyers, PAO personnel, real estate office personnel,
and personnel of other Federal agencies. The decision to include those documents labeled Q in
appendix I will require strong coordination with those offices that will play a role.

f. This procedure includes not only those documents which will comprise the
Administrative Record, but will also include a description of a model file structure for an entire
permanent Project File (see appendix J). This model file structure will be used for all permanent
Project Files to ensure uniformity and consistency throughout the HTRW and MMR programs in
the Army.

4-3. Judicial Review.

a. The district where the PM resides will develop an internal procedure to channel those
documents that are questionable for inclusion in the Administrative Record through the
appropriate offices to ensure proper review and coordination. Appropriate offices may include
Project Management, Records Management, and Real Estate in conjunction with the Office of
Counsel from the district where the PM for the FUDS project resides. Since judicial review of
any issues concerning the adequacy of any response action is limited to the Administrative
Record, based on section 113 (j) (1) of CERCLA, it is imperative that Office of Counsel have
lead responsibility in making final determinations. Counsel will become involved in making
decisions for inclusion of documents in the Administrative Record as the documents are being
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created. The Administrative Records Coordinator will send all questionable documents (see
appendix k - those items marked with a Q) to the appropriate offices for evaluation and
recommendation as to their suitability for inclusion.

b. Section 113 (j)(1) of CERCLA and general principles of administrative law limit the
courts to the use of the Administrative Record to support judicial review when the adequacy of a
response action is being challenged. As a result, facts or arguments related to the adequacy of a
response action that challenging parties present for the first time in court will not be considered
since they are not included in the Administrative Record. This statutory limitation does not
apply to other litigation which may occur involving active installations or FUDS properties.

c. Administrative Record review saves time by limiting the scope of trials in cases where
the adequacy of the response action is being challenged. In these types of cases, the courts may
limit a party challenging a decision regarding the use of discovery, hearings, or additional fact
finding to look beyond the agency's Administrative Record, except in very limited circum-
stances. In particular, courts generally will not permit persons challenging a response decision to
depose, examine, or cross-examine Federal agency decision makers concerning the selection of
the response action. The Administrative Record may have a very important role to play in all
litigation. For example, evidence outside the Administrative Record will be both discoverable
and admissible in cases which are not exclusively challenging the adequacy of the response
action. In these types of cases, the Administrative Record can be critical to help establish the
government’s case, even if it is not the exclusive information available for use.

d. The Administrative Record may be cited long after officials responsible for the response
decisions have moved into different positions or have left the lead or support agency. Judicial
review limited to the Record saves time involved in locating former employees who may not
remember the facts and circumstances underlying decisions made at a much earlier time.
Therefore, the extent to which the Army benefits from having judicial review limited to the
Record depends on the quality and completeness of each Record.

4-4. Public Participation.

a. Section 113 (k) (2) of CERCLA requires that the public have the opportunity to
participate in developing the Administrative Record for response selection. Sections 117 and
120(f) of CERCLA also include provisions for public participation, to include state and local
officials, in the remedial/removal response action planning and selection process. These sections
reflect a statutory emphasis on public participation. Therefore, the Administrative Record file
will be developed with the involvement of the public as discussed in paragraphs 4-13, 4-14, and
4-15. Participation by interested persons will ensure that the government has considered the
concerns of the public during the response selection process. In addition, for purposes of
administrative and judicial review, the Record will contain documents that reflect the
participation of the public and the Army's consideration of the public concerns.

4-3



EP 1110-3-8
9 Apr 04

b. If the Army does not provide an opportunity for involvement of interested parties in the
development of the Administrative Record, persons challenging a response action may argue that
judicial review should not be limited to the Record. The Army must, therefore, make the
information considered or relied on in selecting a response action available to the public, provide
the appropriate opportunity for public comment on this information, place comments and
information received from the public in the Record, and reflect in the Record the government's
consideration of this information. Public availability of the Record is discussed in paragraph
4-13.

4-5. Administrative Records Coordinator (ARC).

a. Each USACE district responsible for the Administrative Record for a FUDS HTRW or
MMR project will appoint an ARC early in the commencement of work at the FUDS project.
This early appointment is important to ensure that the appropriate documents are included in the
Administrative Record file as they are being created. When appropriate, this work may be
performed as a collateral duty in those districts with a very small environmental restoration
workload. The ARC generally has the responsibility for ensuring that the Administrative Record
files are compiled and maintained according to this guidance and in close coordination with the
PM, who has overall responsibility for the Administrative Record. The ARC will not be
responsible for deciding which documents are included in a Record file. Those decisions should
be made in coordination with the PM, the Office of Counsel, and any other related offices. As
stated in paragraph 4-3a, the Office of Counsel has the lead responsibility for making final
determinations on which documents will be included in the Administrative Record. The ARC
duties include:

(1) Developing procedures for creating Record files.

(2) Ensuring that the public is notified that the Administrative Record file is available for
inspection.

(3) Ensuring that a copy of the Administrative Record file is available at or near the FUDS
project.

(4) Attending the reading area at the district’s office during public viewing of the
Administrative Record file to ensure safe keeping of the documents.

(5) Coordinating efforts to obtain the necessary documents.
(6) Indexing the Administrative Record file and preparing a table of contents.
(7) Updating the Administrative Record file and indices on a periodic basis.

(8) Ensuring availability of the Administrative Record file for copying.
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(9) Ensuring that sampling and testing data, quality control and quality assurance
documentation, and chain-of-custody forms are available for public inspection when these
documents have been included by reference only.

(10) Coordinating with Office of Counsel on questions of relevance and privilege or
confidentiality of documents submitted for the Record files.

(11) Arranging for presentation of the Administrative Record to the court when necessary
for judicial review.

(12) Arranging for presentation of the Administrative Record for audit purposes.
(13) Maintaining the confidential portion of the Record files, if necessary.

b. Responsibility for designating the ARC resides with the PM. This responsibility
includes the requirement to establish a manpower space and funding of the position unless the
requirement will be accomplished through contract support.

c. If the way the Administrative Record was compiled and maintained is questioned in
litigation, the ARC may be called upon to prepare an affidavit or testify about those procedures.
Therefore, the ARC should be familiar with the procedures associated with compiling and
maintaining the Administrative Record and should be qualified to fulfill the responsibilities
outlined above. This does not imply that the ARC would be required to testify as to the content
of the documents contained in the Administrative Record; rather, only the procedures followed
for its compilation and maintenance.

4-6. Procedures for Establishing the Administrative Record.

a. IJAW CERCLA, the NCP, and various referenced guidance documents, a simple and
comprehensive system has been developed for establishing and maintaining the Administrative
Record and Record files for all USACE geographic districts performing FUDS HTRW or MMR
projects. This system will also be used when a USACE district enters into an agreement with the
lead agency to take responsibility for establishing and maintaining the Administrative Record for
environmental restoration activities being executed. This system permits DOD to achieve the
judicial review and public participation goals of the Administrative Record by the most efficient
and practical means.

b. The Administrative Record file should be distinguished from the Administrative
Record. The Record file refers to the documents as they are being compiled and may be thought
of as a holding file. Until a response action decision has been selected, there is no complete
Administrative Record for that decision. Thus, to avoid creating the impression that an
Administrative Record is complete at any time prior to the final decision, the set of documents
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compiled for the response action is referred to as the Administrative Record file or Record file,
rather than the Administrative Record.

c. It is the responsibility of the district where the PM resides to establish and maintain the
Administrative Record for each FUDS HTRW or MMR project. When performing HTRW work
at a FUDS property and MMR materials are found, a separate Administrative Record for the
MMR work is required. When a removal or remedial response action is being executed under the
Installation Restoration Program or the Base Realignment and Closure Program, the active
installation on which the contaminant or explosives safety hazard is found is responsible for
establishing and maintaining the Administrative Record unless a USACE district enters into an
agreement to carry out this responsibility as stated in paragraph 4-6a.

d. The PM is responsible for ensuring that each Administrative Record has an index and a
table of contents for ease of locating the desired documents. Refer to paragraph 4-8 and
appendices L and M for specific procedures.

e. In general, every decision document (i.e., ROD for a remedial response action at an
NPL FUDS property, DD for a remedial response action at a non-NPL FUDS property, or Action
Memorandum for any removal response action) must be supported by an Administrative Record.
FUDS property cleanups may be broken up into several different projects. A project may
include several removal and/or remedial response actions for various areas within the FUDS
property. Every removal and/or remedial response action will be supported by an Administrative
Record.

f. Information relevant to more than one response decision, such as an SI report or a
Determination of Eligibility report to include supporting historical evidence, may be placed in
the Record file for an initial response action and incorporated by reference in the indexes of
subsequent Record files for that FUDS property.

4-7. Compilation.

a. The Administrative Record file will be developed and maintained in both hard copy and,
for ease of storage and distribution, electronic format. Contractors will be required to provide
contract deliverables in both paper and electronic format.

b. The Administrative Record file should be compiled when the FUDS project is initiated
as relevant documents on the response action are generated or received. Generally (see appendix
I, note 7, for exceptions), only final versions of documents which form the basis for the selection
of a response action which are clearly relevant and nonprivileged will become part of the
Administrative Record, as specified in paragraph 4-2. These documents will be entered into the
index and made available to the public as soon as possible. For example, the RI/FS work plan,
summaries of data, the RI/FS released for public comment, the Proposed Plan, any public
comments received on the RI/FS and the Proposed Plan, the EE/CA and EE/CA-related
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documents, as well as USACE’s responses should be placed in the Record file and made
available to the public as soon as they are generated or received.

c. Only reproduced copies of the original documents will be placed in the Record file. The
original documents will be maintained in the permanent Project File. When there are questions
regarding whether particular documents should be included in the Administrative Record, such
documents can be segregated and reviewed at regular intervals with Office of Counsel and other
appropriate offices, as described in paragraph 4-2.

d. When documents that are relevant to the response selection are generated or received
after the decision document for the selection of a response action has been signed, they should be
placed in a postdecision document file and may be added to the Administrative Record file in
certain circumstances, as explained in paragraph 4-12.

4-8. Index and Table of Contents.

a. Each Administrative Record must be indexed and have a table of contents. The index
plays a key role in enabling both the Army and members of the public to locate and retrieve
documents included in the Record. In addition, the index can be used for public information
purposes for identifying documents located elsewhere, such as related technical literature used
for research purposes. A Data Element Definition Index is provided at appendix M. The
information listed in this appendix should be keyed into the data base for indices on every
document included in the Administrative Record. The table of contents also serves as an
overview of the history of the response action at the FUDS project.

b. The Administrative Record index provides the Army with a degree of control over
documents located at or near the FUDS project. The creation of an index will prevent persons
from altering the Record simply by physically adding documents to or removing documents from
the Record file.

c. Documents related to the selection of the response action will be received throughout
the FUDS project phases. These documents should be placed in the Administrative Record file
at regular intervals to facilitate public review and input. Concurrently, the table of contents and
index should also be updated.

4-9. Maintaining the Record.

a. The official Administrative Record file will be maintained at the district which has PM
responsibility for the response action. A duplicate copy of the file will be located at or near the
FUDS project. The public should be provided access to the file at both locations. Procedures for
a Document Reading Room, to be located at the district’s office, will be established by each
district to ensure that the integrity of the file is maintained and that public access to the file is
orderly. It may be necessary to contract for space or seek an agreement with a local government,
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community center, or library to use their facility as a repository for public viewing of the
duplicate copy (located at or near the FUDS project) of the Administrative Record file.

b. In establishing public access procedures for the Document Reading Room, the security
and integrity of the Record files must be maintained to the greatest extent practicable. The ARC
will maintain the reading room and periodically review the Record file to ensure the integrity of
the documents. Visitors should be able to view the Record file during reasonable hours (e.g.,
Monday-Friday, 9:00 a.m. - 4 :00 p.m. at a minimum, with expanded hours, wherever possible,
to accommodate evening visitors). The public reading area should include, where feasible:

(1) Administrative Record file.

(2) Access to a copier.

(3) Sign-in book.

c. Controlled access to the files is accomplished by use of a visitor sign-in book which
may help to minimize instances in which documents are lost or damaged. (See appendix N for a
sample format for the visitor sign-in book.) The sign-in book provides documentation of the
government's efforts to provide public access to the Record files. Pertinent information recorded
in the book could include:

(1) Date of visit.

(2) Name.

(3) Affiliation.

(4) Address.

(5) Phone number.

(6) FUDS project documents viewed.

(7) Cost of copied materials (if applicable).

d. Since documents in the Record file should be complete, properly organized, and

legible, the integrity of the Record file must be maintained. Storage and reading areas should be
supervised by the ARC to maintain proper security. Documents should not leave the document

room or be left unattended. The ARC should check the order of the documents after they are
viewed by the public to be certain that all documents have been returned intact.
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e. The Administrative Record file located at a local repository at or near the FUDS
project should be handled with similar care. A cover letter should accompany the
Administrative Record file when the Record is initially provided to the local repository. This
letter should explain the purpose of the Administrative Record, what it consists of, the public's
right to review it, and information on how this Record should be maintained. A model
transmittal cover letter is provided at appendix O for this purpose. Appendix P contains a model
document transmittal acknowledgment form which can be used to obtain a receipt-acknowledged
response from the local repository receiving the Administrative Record file. If possible, the
Administrative Record file should be treated as a noncirculating reference; it should not leave the
local repository except under supervision. The phone number of the ARC should be provided to
the Administrative Record file users and to the manager of the local repository so that problems
can be identified and resolved. This information can be included in an information fact sheet
accompanying the Administrative Record file (see appendix Q). In addition, the ARC should
plan periodic reviews of the Administrative Record file at the local repository to ensure that it
remains complete and intact.

4-10. Contents of the Administrative Record. See appendix I for a comprehensive listing of
documents to be considered for inclusion in the Administrative Record. Some of these
documents, as the appendix I guidance indicates, may not be included, depending on a review by
the PM, the Office of Counsel, and other associated offices. The term "document" covers a
variety of written material, such as pieces of correspondence, data reports, assessments, plans,
newspaper articles, notices, and fact sheets. The two primary purposes for establishing the
Administrative Record, as specified in paragraph 4-2, should be observed when selecting
documents for inclusion.

4-11. Inclusion of Documents by Reference Only.

a. Certain documents which are included in the Administrative Record do not have to be
maintained at the local repository because of the nature of the documents and the burden
associated with maintaining such documents in multiple locations. These documents, however,
must be incorporated into the Administrative Record by reference (i.e., in the index but not
physically in the Record file), and the index must indicate where the documents are publicly
accessible. Where a document is listed in the index but not located at or near the FUDS project,
the Army must, upon request, make the document available to the public by including the
document in the Administrative Record. This guidance applies to verified sampling data, chain-
of-custody forms, and additional guidance and policy documents. It does not apply to
documents marked with a security classification, such as “confidential” or “secret,” nor does it
apply to documents marked with For Official Use Only (FOUO) or privileged documents.

b. Unless requested, the following types of documents do not have to be located in
multiple locations:
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(1) Verified sampling data may be left in its original storage location. Data summary
sheets, however, must be located in the Record file. The index must list the data summary
sheets, reference the underlying verified sampling data, and indicate where the sampling data can
be found.

(2) Chain-of-custody forms may be left in the original storage location. The index must
reference the chain-of-custody forms and indicate their location.

(3) When a confidential or FOUO document is included in the Record file, it should be
maintained IAW the appropriate security regulations. The index should identify only the title
and/or any other unclassified portions of the document. In some cases, historical records used in
the research to determine FUDS property conditions may have been classified at one time.
However, because of the length of time from the original classification, classifiers may decide to
change the classification, or an individual may request a declassification when appropriate.
Classified documents placed in the Administrative Record will be maintained IAW AR 380-5
and any local supplements thereto.

(4) Some documents in the Administrative Record file may be protected from public
disclosure on the basis of an applicable privilege. Applicable privileges may include, but are not
limited to, attorney-client communications; attorney work products; trade secrets or confidential
business or financial information; the deliberative process information, which includes pre-
decisional communications expressing opinions, advice, analysis, and recommendations of staff
or contractors to agency decision-making officials; Privacy Act information; procurement source
selection or procurement integrity information; or national security classified information.

(5) Guidance and policy documents need not be physically included in the Record file,
but those guidance or policy documents considered or relied on in selecting the response action
must be listed in the index to the Administrative Record along with their location and
availability.

(6) Publicly available technical literature that was not generated for the FUDS project at
issue, such as engineering textbooks, articles from technical journals, etc., does not have to be
located at or near the FUDS project. The document must be clearly referenced in the index
unless it has been referenced in a document which is already included in the index.

4-12. Postdecision Information. In all cases, documents generated or received after the decision
document has been signed should be kept in the permanent Project Files. In general,
postdecision documents should not be added to the Administrative Record file. Since the
Administrative Record contains the information which was considered or relied on in selecting
the response action, documents generated or received after the decision document has been
signed should not be included in the Record file. (Such documents may, however, be relevant to
later response decisions and become part of a later Administrative Record.) There are some
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exceptions, however, to this general rule, as in the following situations where postdecision
documents may be added to the Record:

a. Where a decision document does not address, or reserves for consideration at a later
date, a portion of the decision. For example, a decision document may not resolve the type of
treatment technology. In such cases, the PM should continue to add to the Record file
documents which form the basis for the unaddressed or reserved portion of the decision.

b. Where there is a significant change in the selected response action. Changes that result
in a significant difference to a basic feature of the selected response action with respect to scope,
performance, or cost may be addressed in an explanation of significant differences.

c. Where the changes are so significant that they fundamentally alter the very nature or
basis of the overall response action. Such changes will require an amended decision document.

NOTE: The public participation requirements relative to the two methods, presented in b and ¢
above, for dealing with post-ROD/DD changes (i.e., changes after the ROD/DD has been signed)
in the remedy selection (see appendix A of EPA 540-k-01-003 for a detailed discussion of these
requirements) mirror the public participation requirements relative to pre-ROD/DD changes (i.e.,
changes after publication of the Proposed Plan but before the ROD/DD is signed) in the remedy
selection, with the exception that the question as to whether or not the changes could have been
reasonably anticipated by the public is not a factor with respect to post-ROD/DD changes. For
example, pre-ROD/DD changes that could have been reasonably anticipated by the public can be
discussed in the ROD/DD and the Proposed Plan does not need revision, just as post-ROD/DD
changes, given the circumstances indicated in b above, can be dealt with in an explanation of
significant differences and the ROD/DD does not have to be amended. Likewise, just as pre-
ROD/DD changes that could not have been reasonably anticipated by the public require that the
Proposed Plan be revised and a second 30-day public comment period be provided, so post-
ROD/DD changes, given the circumstances indicated in ¢ above, require that the ROD/DD be
amended and a 30-day public comment period be provided.

d. Where comments containing significant information are submitted by interested
persons after the close of the public comment period. The PM must consider such comments
only to the extent that they contain significant information not contained elsewhere in the Record
file which could not have been submitted during the public comment period and which
substantially support the need to significantly alter the response action.

e. Where the Army holds public comment periods after the selection of the response
action.

4-13. Public Availability.
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a. Section 113 (k) of CERCLA and NCP subpart I (40 CFR 300.800 et seq.) require that
the Administrative Record be available to the public. In satisfying this provision, the government
must comply with all relevant public participation procedures outlined in sections 113 (k) and
117 of CERCLA.

b. The availability of the Administrative Record will vary depending upon the nature of
the response action. Different procedures are required for remedial and removal response
actions. In all cases, the PM, in coordination with the geographic district PAO, should publish a
notice of availability of the Administrative Record when the Record is first made available for
public inspection at the agency office and in the vicinity of the FUDS project at issue. The
notice should explain the purpose of the Administrative Record, its location and availability, and
how the public may participate in its development.

c. The notice should be published in a major local newspaper of general circulation. The
newspaper notice should be distributed to persons on a public affairs mailing list for the FUDS
project. Publication of the notice should be the responsibility of the geographic district PAO and
should be done in coordination with the PM. A copy of the notice of availability and list of
recipients should be included in the Record file. Appendix R contains a model notice of
availability.

d. This public notice may be combined with other notices for the same FUDS project,
such as a notice of availability of the local information repository, if they occur at the same time.
Additionally, the public can be informed through existing special notices, newsletters, and fact
sheets. Information on security criteria that must be met in order to view the Administrative
Record (e.g., criteria for entry into the agency office/Document Reading Room) will be provided
to the public. See the foreword and paragraphs 2-4i (16), 3-1b, 4-1c¢, and 4-2d for information on
the central role the Office of Counsel will play with respect to determinations concerning the
legal requirements for public participation, particularly so with respect to project documentation
that will not be made available to the public due to a government/legal privilege.

4-14. Administrative Record Requirements for Remedial and Removal Response Actions. See
the proposed ER 200-3-1, tables 8-1 and 8-2, respectively, for information on Administrative
Record requirements for remedial and removal response actions. See chapter 8 of the proposed
ER 200-3-1 for a discussion of the different Administrative Record requirements for time-critical
removal response actions (i.e., actions for which, based on the FUDS property evaluation, the
lead agency determines that a period of less than 6 months exists before the onsite removal
response action must be initiated) and non-time-critical removal response actions (i.e., actions
for which, based on the FUDS property evaluation, the lead agency determines that a planning
period of at least 6 months exists before the onsite removal response action must be initiated).

4-15. Relationship to Army Records Information Management System (ARIMS).
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a. ARIMS classification standards relating to the Environmental Restoration Program
have been developed to preserve all records necessary to protect the legal and financial interests
of the Army. This action will facilitate the documentation of USACE efforts needed for future
discussion with regulators, to respond appropriately to legal actions and cost recovery or
contribution claims, and to initiate cost recovery or contribution claims against other parties.

b. All files for FUDS HTRW and MMR projects will have ARIMS numbers assigned to
their documents JAW AR 25-400-2. Documents for the Administrative Record, insofar as this
procedure is concerned, will have ARIMS numbers but will be arranged IAW the recommended
file structure as outlined in appendix J. Documents can be found by ARIMS numbers in the
index. This EP is in no way intended to supersede, circumvent, or in any other way misuse the
established recordkeeping regulations. See the proposed ER 200-3-1, chapter 10, for a detailed
discussion of maintenance requirements for HTRW and MMR permanent Project Files.

4-16. Filing and Binding.

a. Since the Administrative Record cannot be created until coordinated decisions are
made concerning the appropriateness of particular documents, all potential Administrative
Record documents will be maintained in the Administrative Record file by the PM. The
Administrative Record file, as described in paragraph 4-5, is the file containing potential
Administrative Record documents as they are created. These documents will be contained in file
folders marked IAW the file structure as outlined in appendix J. The documents that comprise
the Administrative Record total about 30 percent of the entire permanent Project File.

b. Because the Administrative Record is a specialized subset of the entire permanent
Project File and because it is intended for frequent public use, ease of filing and durable binding
are imperative. Generally, documents filed IAW ARIMS are filed in file folders. To prevent loss
and maintain file integrity, documents in the Administrative Record will be filed in binders or
other fastening folders which secure all pages, with a table of contents in the front of each
volume. A separate index volume will enable the searcher to locate specific documents through
a variety of index entry arrangements.

c. The index will be maintained in a 1-inch or smaller binder. The binder will be labeled
on the side and on the front with the FUDS project number, FUDS project location (area within
the FUDS property if applicable), Administrative Record Index, and the date, as well as the
name of the responsible USACE district. The index should include the following information for
each document:

(1) Document Number - a unique sequential number (place this number on the document

as well).
(2) Document Date - date of the document.

4-13



EP 1110-3-8
9 Apr 04

(3) Document Title - a thorough identification of the actual document with substantive
information. Include sufficient information to ensure that the document cannot be confused with
another (e.g., the title "report" would be insufficient).

(4) Author - name and affiliation.
(5) Recipient - name and affiliation.
(6) Document location.

(7) Document type.

(8) Number of pages.

(9) ARIMS number - Include ARIMS number as appropriate on all correspondence and
maintain JAW disposition instructions.

d. The table of contents will be maintained in its entirety (covering all volumes of the
Administrative Record file) in the index binder. A table of contents will also be maintained
(covering only the contents of the volume in question) for each volume of the Administrative
Record file. It will be arranged in an organized file structure of 11 major divisions (see appendix
J). Within each major division is a series of minor divisions. The records for each FUDS HTRW
or MMR project in the Army will be arranged according to this hierarchy of major and minor
divisions. Numbers within each minor division will be mnemonic (depending on length and
content of subdivision), that is, the same document type will bear the same minor division
number throughout. For example: major division 2.0 is Removal Response, minor division 2.01
is Correspondence, minor division 2.02 is Sampling and Analysis Data and Plans, minor division
2.03 is Scopes of Work/Contractual Documents; major division 3.0 is Remedial Investigation,
minor division 3.01 is Correspondence, minor division 3.02 is Sampling and Analysis Data and
Plans, minor division 3.03 is Scopes of Work/Contractual Documents.

e. Correspondence, as a document type, will always appear as the "01" minor division.
Some divisions will have fewer minor divisions or will have content that does not "fit" the same
headings, thus disrupting the mnemonic quality. Where possible, though, the same structure will
apply. Appendix J shows the 11 major divisions that make up this file structure. These 11 major
divisions correspond to the 11 volumes that constitute the typical Administrative Record. The
number of binders per volume will vary depending on the size and number of the documents
contained therein.
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4-17. Audit Procedures.

a. The documents comprising the Administrative Record file will be subject to audit and
therefore will be maintained as outlined in this EP. The purpose of an internal management
control review is to identify, report, and make appropriate recommendations regarding the
elimination of deficiencies in the establishment and/or maintenance of the Administrative
Record. The internal review will protect the interests of the Army in the event that the
Administrative Record is subject to review or audit. Further, the audit is necessary to ensure that
the Administrative Record is maintained in proper order when subject to judicial review. As
stated in paragraph 4-3, since judicial review of issues concerning adequacy of any response
action is limited to the Administrative Record, it is imperative that internal reviews be performed
to ensure the quality and completeness of each Record. The review may be performed by the
ARC when applicable or by an internal management control monitor for the HTRW and MMR
programs.

b. A system of internal controls will be established at each FUDS project to monitor the
Administrative Record process. To aid in the review, the following internal management control
checklist should be used. Inadequate procedures or incomplete documentation will be detected
by using the checklist, thereby preparing the FUDS project for an audit. This checklist can be
used for routine internal examination or by an external auditor.

Internal Management Control Checklist

(1) Is EP 1110-3-8 being used, for FUDS HTRW and MMR projects, in your
organization?

(2) Is an individual appointed ARC in writing?

(3) Are the documents created in the permanent Project File arranged according to the
Model Permanent Project File Structure, appendix J of EP 1110-3-8?

(4) Are all required documents included in the Administrative Record, as described in
appendix K of EP 1110-3-8?

(5) Does the Administrative Record have a Table of Contents?

(6) Does the Administrative Record have an Index? Does the Index indicate where the
documents are publicly accessible?

(7) Is the Administrative Record contained in 3-ring binders or other fastening folder
which secures all pages?
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(8) Are the binders labeled on the side and on the front with the FUDS project number,
FUDS project location, and name of responsible USACE district? Is there a Table of Contents in
each binder?

(9) Has an internal procedure been established to coordinate with the Office of Counsel
and others to determine which documents will become part of the Administrative Record?

(10) Is there a public Document Reading Room at the district office? Are photocopy
facilities available for the public? Is controlled access to the Record files accomplished by use
of a visitor sign-in book?

(11) Are public reading areas monitored to ensure property security? To the extent
feasible, does the ARC check the order of the documents after they have been viewed by the
public to ensure that all documents were returned intact?

(12) Are documents relevant to the response selection which are generated or received
after the ROD/DD or Action Memorandum has been signed placed in a postdecision file?

(13) Has an offsite local repository been established? Is the Administrative Record
located at a local repository treated as a noncirculating reference?

(14) Has an individual been designated, in writing, as responsible for establishing and
monitoring the Administrative Record at a local repository? Does the individual conduct periodic
reviews of the Administrative Record at the local repository to ensure that it remains complete
and intact?

(15) When sending the Administrative Record to the local repository, are the Transmittal
Cover Letter and the Document Transmittal Acknowledgment form used?

(16) Have Fact Sheets been created for the local repository and the general public?

(17) Has a Notice of Public Availability been developed to inform the public about the
availability and location of the Administrative Record?

(18) For time-critical removal response actions, is the Administrative Record available
for public viewing no later than 60 days after the initiation of the onsite removal response
action? Has a notice of availability been published in a major local newspaper and a copy of the
notice included in the Administrative Record file?

(19) Are formal written responses to all significant comments included in the
Administrative Record?
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(20) For non-time-critical removal response actions, is the Administrative Record
available for public review when the EE/CA is made available for public comment before
initiation of the removal response action?

(21) If a public meeting has been held to discuss ongoing removal response actions or the
EE/CA, has the official transcript of the meeting been placed in the Administrative Record?

(22) Is every ROD/DD or Action Memorandum supported by an Administrative Record?

(23) Are only reproduced or digitally scanned copies of the original documents placed in
the Administrative Record file?

(24) Are documents which are included in the Administrative Record but not maintained
at the local repository near the FUDS project (because of the nature of the documents and the
burden associated with maintaining such documents in multiple locations) incorporated into the
Administrative Record by reference (i.e., in the index but not physically in the Record file)?

(25) Are documents with a security classification properly marked and handled IAW
AR 380-5?

(26) Are guidance and policy documents listed in the Index to the Administrative Record
along with their location and availability?

(27) Has publicly available technical literature that was not generated for the FUDS
project at issue been clearly referenced in the Index?

(28) Is postdecision information maintained IAW paragraph 4-12 of EP 1110-3-8?

(29) Are procedures established for the appropriate participation of interested persons in
the development of the Administrative Record for the selection of a removal or remedial
response action?

(30) Are ARIMS numbers assigned to all files for FUDS HTRW and MMR projects [AW
AR 25-400-2?

c. The internal reviewer's examination is conducted for the principal purpose of certifying
the completeness and integrity of the Administrative Record for the FUDS HTRW or MMR
project. In so doing, the reviewer should place emphasis on significant management areas and
operations to ensure that correct procedures are in place for the establishment and maintenance
of the Administrative Record. The reviewer will identify, report, and make appropriate
recommendations regarding conditions that cause or contribute to inefficient operations,
deficiencies, and errors of omission or commission. Detailed examination of management
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operations will be limited to that deemed necessary based upon appraisal of the adequacy of
procedures and internal controls.

d. The reviewer will review the documents that comprise the Administrative Record to
ensure their inclusion. To accomplish this, the reviewer should check the contents of the
Administrative Record against the Table of Contents and the Index. Random checks throughout
the Index to find specific documents will reveal the adequacy and completeness of the Index and
the presence of the indexed documents. Likewise, the reviewer should select documents and
check their presence in the Index by the variety of entry points, i.e., key words in the title,
author, receiver, etc. To determine if correct procedures are in place, the reviewer can use the
Internal Management Control Checklist.

e. The Administrative Record file will be reviewed within 1 year of establishment and
each succeeding year thereafter, while in public use. The implementation of sound internal
controls for all FUDS projects will ensure the organization and orderliness of Administrative
Record files, thereby facilitating the review process. It is the responsibility of the district to
maintain its Administrative Record file in a condition for review; to prepare or reconstruct such
files is not the responsibility of the reviewers. All sets of the Administrative Record file should
be reviewed, those at a repository near the FUDS project and those at a public reading room at
the district.

f. Deficiencies will be noted in an exit interview with the lead official for the FUDS
project and then documented in a follow-up memorandum. The memorandum will state the
specific deficiencies, if any, or the strengths and merits attesting to the adequacy of the Record.
If deficiencies exist, the memorandum will allow sufficient time for correction. Further, the
memorandum will indicate that corrective measures will be taken and implemented prior to the
internal management control review the following year.
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